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CONFIDENTIAL
Thisjudgment is embargoed until 10.30 am on Wednesday 10 December 2003.

1. As every schoolboy knows, King Harold was killedthe battle of Hastings in
1066. He was hit in the eye with an arrow. He igutedly the only king of
England since the time of Edward the Confessor whosal resting place is
unknown. The issues before me in this petitionudel whether or not his mortal
remains are interred at the foot of the chancgsste the ancient church of Holy
Trinity, Bosham. The consistory court was convenedthe parish church
immediately above the location in question. Theecaw the petitioners was
advanced by Mr Timothy Briden of counsel. The emie was tested by Mr
Justin Gau of counsel who had been appointed aattigleacon to act as counsel
to the court. | am grateful to both counsel for #kdl and economy with which
they dealt with the complex scientific, historicdaarchaeological issues raised
and for their assistance on the doctrinal and lggaktions involved.

The petition

2. By a petition dated 26 June 2003, the incumbadtchurchwardens of the parish
seek a faculty to authorise the following workstchaeological investigation of
two grave sites in the nave, to be followed by clateprestitution of the area.’
This is a somewhat innocuous shorthand for a dpegpifoject more fully
explained in the parish's Statement of Needs da&d-ebruary 2003. This
commendably detailed Statement sets out factorsatide of a nexus between
the parish and King Harold 1l. Amongst the matteferred to was the depiction
in the Bayeux Tapestry of Harold's visit to 'Boshiaatlesia’ in 1064; excavations
in 1865 which exposed a child's tomb reputed tehiag of the daughter of King
Canute; and the opening up in 1954 of a tomb whartained bones believed to
be those of King Harold. Reference was made tgdtssibility that there may be
another grave nearby and to interest which had t&ewn by television
companies in the story of Harold.



The Statement of Needs went on to assert that,
'the parish will be very glad to have the most arithtive possible
investigation of what is, may, or may not be unttherfloor of the church.
The opportunity for the graves to be examined asskssed by the best
available experts, using modern technology, is wegicome, particularly
because substantial disruption to this area ofntnee floor is required
now, because of continuing problems with rot towwmden area ... [and]
the proposed investigation and archaeological stuiitlybe fully funded
by the [television] production company.’

It refers to the comparatively new technologiesarbon dating and DNA testing.

Implicit in the proposal is the exhumation of suuiiman remains as may be

found. The Statement of Needs continues:
"The investigation would form part of a substantis¢rious, and not
sensational, television programme about the deadhbarial of Harold ...
[Nt is the very fact of the present mixture betwdastory and conjecture
which justifies an attempt to get closer to thettreven if a full scientific
resolution cannot be guaranteed.’

To this Statement of Needs was annexed a summadhe @rguments for the case
that Harold may be buried at Bosham. The proposalhentation included a

draft Method Statement from Development Archaeol@prvices. Under the

heading 'Objectives of the Excavation' at paragragphit is stated: "To locate and
record burials [two] under the nave of Holy Trini§hurch Bosham. After

archaeological recording make faunal/skeletal natewvailable for recovery by

selected specialists for subsequent scientificyargl The methodology of DNA

testing is set out at paragraph 3.21.

The proposal which | have merely summarised aboas made the subject of
timely and appropriate consultation with the Colfar the Care of Churches and
with English Heritage, together with the archaewmlalydepartments of West
Sussex County Council and Chichester District Cduhone of the consultees
evinced any support for it. Advice was sought froine Diocesan Advisory

Committee on the basis of the proposal set ouhénStatement of Needs. This
resulted in a decision not to recommend the wokksertificate to this effect was

issued on 13 June 2003. The Council for Britishhaemnlogy and the Society for
the Preservation of Ancient Buildings declined éonenent on the proposal.

The petitioners' case, however, was somewhat neadifoth prior to and during
the hearing. In opening, Mr Briden abandoned tlop@sal to open up the second
of the coffins and to examine the contents theréofclosing, the focus had
moved further. DNA testing of the remains seemedonger to be the dominant
objective, although this was revived to some exieat letter received subsequent
to the hearing to which | shall return. Instead, Bhden urged upon me a
threefold gradated approach to the petition. Hetedvme first to consider a
detailed archaeological investigation, secondly ¢ipening up of the putative
coffin of Harold, and thirdly the authorisation thie removal of a sample of bone



for destructive testing. | regret that this supeally attractive course belies the
complexity of this case.

Witnesses

For the petitioners, Mr Briden called Mr TimotHatton-Brown, consultant
archaeologist, Mr Richard Meynell RIBA, the parssimspecting architect, and
Canon Thomas Inman, the incumbent. Each read hisesd statement, which
was supplemented by some further evidence-in-chaefj was then cross-
examined. There was little that proved contentidlisTatton-Brown produced a
detailed report dated 29 January 2003 by Profesaanes Campbell, FBA,
Professor of Anglo-Saxon History, Worcester Colle@xford. Mr Meynell
produced a copy of the Church Guide 'The Story olyHTrinity Church,
Bosham', revised in 1995 by the |&eoffrey W Marwood; a pamphlet entitled
"The Stone Coffins of Bosham Church' also by MrWaod; and a copy of a draft
Method Statement from Development Archaeology $es:i In the immediate
run up to the hearing, two further Method Statemesdch prepared by Cambrian
Archaeological Projects, were filed in substitutfon the original draft. The most
recent was a second revision dated 6 November ZD&¥8on Inman produced two
publications by John Pollock, one entitled '‘Boshd&tuoclesia - A Speculative
Guide to Bosham Church ¢ 1066' (third edition, sed, 1999) and the other
'Harold: Rex - Is King Harold Il Buried in Boshamh@ch?' (1996). The latter
included a 2002 supplement to the fourth editiom. Nbark Thomas, senior
lecturer in the Department of Biology at Univers®pllege, London was not
called to give evidence. Counsel had agreed tlsastaitement of 26 September
2003 be admitted in written form together with tdatten answers to certain
pertinent questions settled by Mr Gau. Further,irdurMr Briden's closing
submissions, in aoup de theatrearely witnessed in the consistory court, he led
evidence of certain scientific tests, the resultswihich Dr Thomas had
telephoned to his instructing solicitors. This water reduced into writing in a
short statement dated 1 December 2003. | alsovesten evidence a witness
statement from Mr Peter Huggins, an amateur ardbgist with a particular
interest in Waltham Abbey.

Mr Gau called no evidence since both he andM\beerable Roger Combes,
Archdeacon of Horsham, in whose place he stoode wetirely neutral on the
merits of the petition. | then heard from Dr José&dters of behalf of the Council
for the Care of Churches, Miss Judith Roebuck reng English Heritage, and
Mr Martin Brown, formerly archaeological advisor tee Chichester Diocesan
Advisory Committee who gave the views of the coneeit Each read their
statements and were questioned on them. As witlpehidoners' witnesses both
the factual and opinion evidence were largely utromersial. | received evidence
in written form from Mr Mark Taylor, senior archdegist at West Sussex
County Council, and from Mr James Kenny, archadoldgofficer with

Chichester District Council. | wish to record myatiks to the petitioners for the
proactive manner in which they engaged in the deetson process, and to all of
the consultees for their very helpful responselsa#t greatly assisted the court.
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Historic evidence

Long tradition runs that King Canute, who sudegkthe English throne in 1017,
had a home in Bosham. His daughter reputedlyri&dl the mill-stream behind the
church and was drowned. In 1865, the then vicak tbapon himself to test the

belief that she lay buried in the nave in fronwdfat is now the chancel arch. On
4 August 1865, a stone coffin was found a few femteath the level of the floor
in which were the remains of a child of about 8rge&ccording to the Church

Guide at page 7, 'the coffin was of rude workmgmshnd was pronounced by
archaeologists to be undoubtedly of the date ofu€@anit was left open for about
three weeks for public view and then reburied. toately, for the purposes of
these proceedings, | am not asked to determinehehetr not these remains
really are those of Canute's daughter as a mentahbdt erected by the children
of the parish in 1906, albeit in the wrong locatigositively asserted. | note,
however, that Mr Kenny helpfully directs enquirdts D W Peckham, 'The

Bosham Myth of Canute's Daughter' (1970) SussexedNahd Queries XVII, 6,

179-184.

In 1954, it was decided to replace the Victofiaoring with the present paving
and at the same time the child's coffin was reopenéhe Church Guide
continues:
"To the great astonishment of the excavators, finayd, close to the little
girl's coffin, a second, beautifully carved Saxooffia, previously
undiscovered. This contained the remains of a gtodilt man with
evidence of an arthritic hip joint. Much speculatiensued as to who this
was and the suggestion was made that it was Gofiaengreat Earl of
Wessex] himself. But, as the Anglo-Saxon Chronidisarly states that
Godwin died at Winchester in 1053 and was buriesteththe theory is
untenable.’
The excavations of 1865 and 1954 are more fullycalesd in Geoffrey
Marwood's booklet, 'The Stone Coffins of Bosham I€hu It was rightly posited
by Mr Briden that the excavation of 7 April 1954 sy@erformed unlawfully, there
being no faculty in place. However, as he also fedirout, it had something of an
official flavour, there being some nine witnessesespnt including the
Archdeacon of Chichester, the church architectirgeon, and a representative of
the Ministry of Works.

At page 4 of the 'The Stone Coffins' therehis following description of the

newly discovered coffin:
It] was made of Horsham stone, magnificently shreéd, and contained
the thigh and pelvic bones of a powerfully builtmaf about 5ft 6ins in
height, aged over 60 years and with traces of iisghWhoever was
buried here must have been a person of great iamu®tto have been
placed in such a prominent position in the chur@xtnto a King's
daughter.'

It is also stated that it was probable that thdimafas opened at a much earlier
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date and the contents vandalised as there wasbih i® trace of a skull and the
remaining bones showed signs of fractures whichlavoot have occurred with
natural decomposition.

Mr John Pollock, who was present at the heabngwas not called to give
evidence, seeks in his booklet 'Harold:Rex' to nthkecase for the remains being
those of King Harold. He acknowledges certain @igancies, for example Harold
died at the age of 44, significantly younger thia@ age suggested following the
1954 examination. However he refers to Dr J P &, chief pathologist at St
Richard's Hospital, Chichester, who formed the viesmn photographs that the
grave contained part of the fractured femur offaleg. Dr O’Sullivan agrees
(although it is unclear with whom) that if the frae occurred in life, then death
must have followed within a week. Mr Pollock makegerence tacCarmen de
Hastingae Proeliqthe Song of the Battle of Hastings) attributedstiay, Bishop
of Amiens from 1058-1075. The poem gruesomely mxoHarold's final
moments as he is encompassed by four French knights
'With the point of his lance the first [Duke Wiliig pierced Harold's
shield and then penetrated his chest, drenchingrtend with his blood,
which poured out in torrents. With his sword thea®l [Count Eustace of
Boulogne] cut off his head, just below where hisntet protected him.
The third [Hugh of Ponthieu] disembowelled him whis javelin. The
fourth [Walter Giffard] hacked off his leg at thkigh and hurled it far
away. Struck down in this way, his dead body laylenground.’
It may be that the legendary arrow in the eye nyarelapacitated Harold and that
it was through the work of this raiding party byiathhe met his death. However,
the Saxon historian R H C Davis describes the fuirggpassage as 'the most
impossible scene in the whole poem'. A later antby William of Malmesbury
also emphasises a leg wound.

Further, Mr Pollock seeks to justify the anortyrof the grave as follows:
‘It is understandable that William had no wish stablish a shrine or any
form of memorial to Saxon times which might develop a focus for
discontented interests in the unsettled years wivete bound to follow
the Conquest. His refusal to hand over the comps¢atold's own mother,
Gyda, for burial instances his discretion. Sheglstiwould have wanted
her son to be buried in Westminster with the Casde®r in Winchester
where all the earlier Saxon kings, and her own andbhad their resting
place. Both of these sites were potentially pladfqsigrimage.’
He also makes reference to the pictorial repretientaf the events as they
appear on the Bayeux Tapestry. In a scene in fhestey which shows Harold
being cut down by a horseman it looks as if thegkig being struck on his left
thigh. Certainly the historic embroidery portraysrbld stopping to pray in
Bosham church before he started from Bosham onilkiated journey to
Ponthieu and Normandy in 1064. A reproduction @ 8ection of the Tapestry
now hangs on the north wall of the church.



14.

15.

16.

Against this background, the petitioners cormsiiged a report from James
Campbell, Professor of Anglo-Saxon History and dwellof Worcester College,
Oxford, to investigate the claim. In his paper '@oKing Harold Il have been
buried at Bosham?', he describes Mr Pollock's aalsih | have outlined above,
as 'unconvincing'. Professor Campbell accepts tihatincompleteness of the
skeleton at Bosham and particularly its headlessrteads to support the
hypothesis that the remains are those of a baaaity. He makes reference to
dismemberment and decapitation of enemy corpseteirenth century warfare.
However, he also ventures that the translatiorcafd' in the Carmen is more
likely to mean 'genitals’ than 'thigh' or ‘femufhe Carmen record$Heraldi
corpus collegit dilaceratum(translated by Barlow as 'He assembled Harold's
mangled body").

Professor Campbell also considers and discaimetsraditional understanding
that Harold was buried by the sea. Referencesiscetfect appear in the Carmen
and in the accounts of William of Poitiers and Qicles Vitalis. William seems to
lay aside the title of Duke and assume the roylal beside the tumulus following
the cliff top funeral and he distributes alms t@ thoor. However, Professor
Campbell states that by far the most plausibledsidiled account of the burial of
Harold is of his interment at the house of secarons at Waltham, which had
been lavishly endowed by Harold. Referring to Wegkand Chibnall (eds), 'The
Waltham Chronicle' pp 46-56, he puts it thus:
'Harold visited the monastery on his way home fistamford Bridge to
Hastings. Two canons were sent with him to bringkbHarold's body.
After the battle they begged William for the botte first refused, saying
that he intended to found a monastery where allfétlen, including
Harold, might be prayed for. Then he changed hisdmiefused the gold
they offered, and went to look for the body. Thesrevunable to identify
it. Therefore one of them went to fetch Edith svmaack, Harold's
cubicularia (concubine, or 'hand-fast’ wife). She found thdyh@nd they
took it to Waltham."
Support for this account is to be found in WillimhMalmesbury'$Gesta Regum
(c 1130) (edited by Mynors, Thomson and Winterbattparagraph 247). See
also Freeman, 'Norman Conquest, iii, pp 781-78dPkter Huggins, an amateur
archaeologist, indicates that he and his wife hdug extensively inside the
present Norman church and in the abbey groundsadth@m. He concludes that
no grave which could be attributed to Harold has bheen found at Waltham
Abbey.

In part of his report, Professor Campbell iathks that we are 'at a loss to
distinguish between fact and fiction, true repatiand literary artifice, or

politically angled contrivance'. In similar vein,rNbau in his closing submissions
spoke of the 'beguiling romanticism' of Bosham chuwith a long history and

engaging oral tradition. This court must look at tiest available interpretation of
the best available evidence. Professor Campbdi|ective and expert report is
compelling. He states, 'in short the great likedithiégs that Harold could have been
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buried at Waltham'. This was the church which he éradowed. From the time of
William of Malmesbury his remains were widely bekel to be so interred, both
by the community there and by commentators and nitleys. Professor
Campbell states:
"The written sources and the Tapestry do not sugperHarold is buried
at Bosham theory', and to the extent that theybeamade to do so it is by
argument so tortuous as to be almost self-defeatimyby resort to the
contention that in circumstances of very imperfedormation a very
large number of things are, technically, possible.’
The possibility that Harold might have survived thegtle of Hastings and died
later, which gained some currency, is consideredPigfessor Campbell and
convincingly rejected.

In cross examination by Mr Gau, both Mr TatBnown and Mr Meynell
expressed the opinion that it was unlikely that igms church was the resting
place of King Harold. Canon Inman remained curitmishave a 'yes' or 'no’
answer to the current uncertainty. He did not réganbivalence as a satisfactory
outcome. He appeared content when | suggesteantahait Professor Campbell's
report seemed determinative. Such conclusion ist&@d by Dr Elders who
states, 'After wide consultation, | know of no pm@sdional historian or
archaeologist who considers it likely that King Bldris buried at Bosham'; by
Mr Taylor who 'always felt that Waltham Holy Crdsad a better claim’; and by
Mr Kenny whose conclusion is that 'there is no emik that King Canute, his
(unknown) daughter, Earl Godwin or his son King ¢ldrare buried in the
church'. Miss Roebuck and Mr Brown are of the samred. The reality is that in
advancing the case in favour of Harold being buiedosham church, Mr
Pollock finds himself in a minority of one. His igiaative theory does not bear
academic scrutiny.

Scientific evidence

The preponderance of the scientific evidenamecan written form from Dr
Thomas of University College, London whose experties in the study of
human genetic variation and its use in inferringestry, population history and
human evolution. His statement refers to the teples employed in his
laboratory to carry out research on bones beli¢wde approximately 1000 years
old. He says it is possible to extract DNA fromsancient material and compare
Y-chromosome markers with those obtained from mogertative descendants.
He would require a piece of bone weighing approxétyal gram for the
purposes of extracting DNA. This would involve tasiapproximately one square
centimetre of bone from the middle of the femur poeference as compact bone
is more likely to produce positive results. He etathat DNA may be recovered
from bones as old as 2000 years, but recoverypsraient on a number of factors
relating to preservation conditions and age. Frém information which Dr
Thomas had as to the state of the bones when egdnmnl954, he believed it
possible to recover DNA although the results caowdtibe guaranteed. The testing
is styled 'destructive’ and Mr Briden informed rhattnothing would remain of
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the sample following the test.

One problem which Dr Thomas identified washhbadling of the bones in 1954.
Mr D A Langhorne, surgeon, is photographed with lomgd hands, standing
astride the open grave holding a piece of bonés highly likely that all the
named witnesses to the excavation in 1954 mightige have handled the bones
as may others whose identities are not recordeé. DNA of a direct male
relative of each such person needs to be takerhaocbntamination can be
excluded. No evidence was led by the petitioner® aghether such a venture in
this instance was feasible. As Dr Elders pointet] ibunay well be impossible to
exclude the DNA type of all those who have previpindled the bones. Thus,
in the words of Dr Thomas, 'an extra layer of dodiy' will be lost.

Dr Thomas expresses the opinion that it is haomdertaking the technically
difficult process of extracting and typing DNA frothese ancient remains. In
answer to Mr Gau's written questions, he conceldasthe oldest bone samples
from which he has successfully extracted DNA fomparison with that of living
people claiming descent date from the Holocaushessixty years ago, and puts
the likelihood of recovery of Y-chromosome at 109843 Commenting on the
process in his statement, he continues: 'Howeker,should only be undertaken
if it can be shown that the putative descendantsasbld 1l and his brother Tostig
do share a recent common male-line ancestor thrdughromosome evidence.'
Here again, the petitioners' case has changed wower According to the
Statement of Needs, the intention was to compa®tA with that of the bones
in the funerary chests of the Godwin family in \heester cathedral. Next came a
proposal for the study of individuals in the Chesharea. On this matter, Dr
Thomas commented in an e-mail of 13 May 2003:
'‘Assuming that a combination of reliable genealalgicecords and
consistent Y-chromosome typing results led us tdiebe with a
reasonable degree of confidence that they wereethdiescended from
Tostig [Harold's brother], | think that the propbsa test these bones
would have scientific merit. Most importantly, |lisve that the study of
the Cheshire individuals should be carried out kefdtempting to extract
DNA from the bones since without information on figs Y-
chromosome, there is little point in going through partially destructive,
technically difficult and rather laborious processextracting and typing
DNA from ancient remains.’

For reasons which were not explained, thengsif the Cheshire Godwins was
not pursued. Instead Dr Thomas apparently carrigdtests on samples taken
from three people each claiming direct patrilindakcent from Harold. These
were Roger Anderson, Maurice Stack and Mark Godwifhen Mr Briden

opened his case, the results of these tests wé&rewn. All the court had was a
bundle of genealogical papers including a docurheatled 'Ahnentafel Chart for
Roger Lyle Anderson’; others in French for, respebt, Grand-Duc Vladimir I,

Monomakh de Kiev, and Prince Mstislav ler de Kiseme handwritten and
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largely incomprehensible notes; an extract from fdR (ed) 'Winchester in the
Early Middle Ages: An Edition and Discussion of thWinton Domesday'
(Oxford, 1976); and an ancestor chart for Tarjeiskmyl. Mr Briden made no
submissions based on these documents and Mr Gaessianing of Mr Tatton-
Brown, whilst an interesting discursus, was farnfrélluminating. 1 do not
consider that this documentation advanced theiqegits’ case in any meaningful
way. It called for explanation and interpretatiangd there was none.

As the hearing was drawing to a close, a ssme®f Chinese whispers brought
to the court the results of the tests conductddrimhomas' laboratory in London.
Mr Briden informed the court that having examinkd samples from each of the
gentlemen claiming to be direct descendants of ldarthe results proved
conclusively that there was no common Y-chromostype in that all three were
different. Absent a known comparator any DNA tastwould be pointless.
Following the hearing, the petitioners’ solicitassote to the diocesan registrar
suggesting that there were six further candidatbe Wwad come forward as a
result of the publicity which it generated. Even time absence of a formal
application from the petitioners, | have considesdther to reopen the evidence
and to allow further testing to take place but hdeeided against such a course. It
remains a matter of speculation whether this furtesting would yield better
results. Even if it were to do so, which is farnfraertain, and the prospects of
identifying DNA from a known comparator were impeal the other difficulties
highlighted elsewhere in this judgment would remama the petition would not
be differently determined. Further, even with a\wnacomparator, the best that
could be achieved would be to point to a commoypalith the male Godwins and
not necessarily with Harold himself.

That only left the question of carbon datingnatter outwith the expertise of Dr
Thomas, as appears from the answers to Mr Gau&igae. Mr Brown indicated
that the best that this testing could do wouldderbvide the age of the sample
of bone with an accuracy of plus or minus 30-40ryeBr Thomas has suggested
in his witness statement that carbon dating shalslo be carried out 'to determine
the time scale within which the bones are likelyh&we been buried which would
be accurate to within fifty years'. The difficultyith this, as Mr Gau rightly
submitted, is that the test is insufficiently peecto be determinative. It could not
rule out the bones being those of Harold's fattvethers, or male issue.

Archaeological evidence

This is a matter to which | shall return latéor present purposes, it is sufficient
to note that all withesses who expressed an opinene agreed that it is a matter
of conjecture as to what might be found within twffin. Whilst there are
photographs and notes of the 1954 excavation,utrertt content is unknown. Mr
Tatton-Brown said in cross-examination that themswo guarantee that any
human remains would be found. When the reputedegadvCanute's daughter
was opened up in 1954 there was only dust, as epptsthe skeletal material
which had been present in 1865. There is a distiossibility that, whoever
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might have been buried in the past, there may banwleft to exhume at all.

The law on exhumation
Any disturbance of human remains in consecrptades of burial requires the
authority of a faculty. See the judgment of WillsnJThe Queen v Dr Tristram
[1898] 2 QB 371. The principles which govern thargror refusal of any such
faculty were explored in the recent decision of @wirt of Arches irRe Blagdon
Cemetery2002] Fam 299; [2002] 3 WLR 603. At paragraph & isummarised
thus:
"‘Lawful permission can be given for exhumation froamsecrated ground
as we have already explained. However, that peioniss not, and has
never been, given on demand by the consistory c®be disturbance of
remains which have been placed at rest in congettahd has only been
allowed as an exception to the general presumgtigrermanence arising
from the initial act of interment.’
Reference is made to a paper entitled TheologBwfal' of September 2001
which was prepared by the Rt Revd Christopher Hilshop of Stafford and
extracts from which are quoted in the judgment udeilg the following at
paragraph 23:
"The permanent burial of the physical body/the dwf cremated remains
should be seen as a symbol of our entrusting theopeto God for
resurrection. We are commending the person to Gaying farewell to
them (for their ‘journey’), entrusting them in pesor their ultimate
destination, with us, the heavenly Jerusalem.’

A full copy of Bishop Hill's statement was pobiefore me by Mr Gau. Its

concluding paragraph, not reproducedlagdon reads:
'In cases of Christian burial according to Anglicé@as, prescinding from
cases where there has been a mistake as to theofaihe deceased, |
would argue that the intention of the rite is ty $arewell' to the deceased
for their ‘journey’; to commend them to the mereyl dove of God in
Christ; to pray that they may be in a place ofegtfiment, light and peace
till the transformation of resurrection. Exhumatidior sentiment,
convenience, or to 'hang on' to the remains of Neuld deny this
Christian intention.'

The Court of Arches iBlagdonstated at paragraph 33:
'We have concluded that there is much to be saiddeerting to the
straightforward principle that a faculty for exhuioa will only be
exceptionally granted'.
This general test has been variously articulated, least by my distinguished
predecessor, Chancellor Quentin Edwards QC as ‘geasbn’ and ‘special and
exceptional grounds’. Sée Re Church Norton Churchyafd989] Fam 37, and
In Re St Mary the Virgin, Lyminstét990) 9 CCCC 1 respectively, as approved
in Blagdon at paragraph 34. The Court of Arches Bhagdon continued at
paragraph 35:
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‘The variety of wording which has been used in juégts demonstrates
the difficulty in identifying appropriate wordin@f a general test in what
is essentially a matter of discretion. We consitiat it should always be
made clear that it is for the petitioner to satisfg consistory court that
there are special circumstances in his/her casehwhstify the making of

an exception from the norm that Christian buriattis burial of a body or
cremated remains in a consecrated churchyard msecosted part of a
local authority cemetery, is final. It will then der the chancellor to

decide whether the petitioner has so satisfiedtemn/

Mr Gau informed me that his researches hadategie¢hat this is the first occasion
in which a consistory court had been invited tonpethe exhumation of human
remains so that a sample might be removed andogestr Earlier cases are of
limited relevance. The case bf Re Sarah Pop¢l851) 15 Jur 614 concerned
whether or not the deceased, very recently buradnly died in a workhouse,
was one Sarah Pope, a co-trustee of certain pyoptad had gone missing some
months before. The application, described by Dmington as being of a 'novel
nature' was allowed and an exhumation was permidteientification purposes.
In Druce v Young1899] P 84 the issue was whether or not thereevasy
remains at all in the vault. It arose out of a died probate action in which it was
alleged that the testator had been seen alive taktedate of the grant of probate.
A faculty was issued. More recently,iRe Walker, deceas€a002) 6 Ecc LJ 417,
a faculty was granted permitting an exhumationafgrathological inspection and
examination of the remains of stillborn twins simogent evidence indicated that
only one twin might have been buried. Conversel\Ren Makin, deceased (sub
nom Molyneux)}2002) 6 Ecc LJ 414, a faculty for the openingofia casket was
refused despite questions being asked about whetleentained all the bodily
organs of a five month old child who had died adelHey Hospital in Liverpool.

More recent still is the case®é Locock, deceas€@003) 7 Ecc LJ 237 in which
a faculty was sought for the exhumation of a gemtle who had been buried in
December 1907. It was contended that he was thgitithate son of Her Royal
Highness Princess Louise, a daughter of Queen Nactét was proposed to
compare DNA obtained from his remains with thattbé Russian Tsarina,
Alexandra who had been murdered in 1918 and wheseains had been
identified by a comparison with a blood sample oi#d from His Royal
Highness Prince Philip, Duke of Edinburgh. | wafimed by Mr Briden, who
acted asamicus curiaein the case, that details of the Tsarina’'s DNA @rea
website. In refusing the faculty, Chancellor Goodroaserved,
'the Locock family has lived with its legend orditgon for well over a
century without any real difficulty and without angal need to know the
answer which Mr Locock has sought. The family had to accept, and
indeed managed to accept, up to now, that its sityi@as to the truth or
otherwise of the legend or tradition would haveaimain unanswered'.
The chancellor concluded that the petitioner hdlddao discharge the burden of
proof to demonstrate that an exception should baenta the presumption that a
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body or ashes, once interred in consecrated grehadld remain undisturbed. In
this case, it should be noted, the prospect ofimibatypable DNA was placed at
better than 50%. | am aware that an appeal is pgnéowever it is unlikely to
be heard for some months and there may be a fulflay before a judgment is
handed down. | content myself by observing thatricbhor Goodman's judgment
to my mind represents both the correct approachtagroper conclusion.

Applying the law in the instant case

| consider that Dr Elders may have been plattiegest too high when he said in
his witness statement, 'the Council for the Car€lmfirches recommends that, in
order to override the presumption against distuwtbaanoverwhelmingcase must
be proved for thaecessityf the research’ (emphasis added). | considerthieat
test would be better expressed that in order tolaie the doctrinal principle that
human remains are not to be disturbed a cogentcampelling case must be
proved for the legitimacy of any research.

As | read the authorities, the following apmtoavould appear to be appropriate

in cases such as these:

0] As a matter of Christian doctrine, burial in corrs¢ed land is final and
permanent;

(i) This general norm creates a presumption againsineation;

(i)  Exhumation in this context comprises any disturlkaothuman remains
which have been interred,;

(iv)  Departure from such presumption can only be jesifiif special
circumstances can be shown for making an excefptitime norm;

(v) An applicant might be able to demonstrate a maifegreat national,
historic or other importance concerning human resiai

(vi)  An applicant might also be able to demonstrate thkie of some
particular research or scientific experimentation;

(vii)  Only if the combined effect of evidence under (njl dvi) proves a cogent
and compelling case for the legitimacy of the psmmb research will
special circumstances be made out such as toyjastieparture from the
presumption against exhumation.

Applying that approach to the facts of thisscdsam satisfied that there may well
be a legitimate national historic interest in idigirig the final resting place of the
only English monarch since Edward the Confessowlodm this is unknown. |
consider that Mr Gau was wrong when he suggestkdrweise. Despite their
laudable objective, | am far from satisfied thaé thetitioners' proposal will
advance their aim. On the contrary, | am convinited it is doomed to failure.
My principle reasons are as follows: it is a matérconjecture whether any
human remains will be found in the coffin; such aéms as may be found are
highly unlikely to be those of Harold since the tvypseponderance of academic
opinion points to him having been buried at WalthAbbey; the prospect of
recovering Y-chromosome material from such bonmayg be found is as little as
10%-30%; there is currently no evidence of putatidescendants of Harold
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sharing a recent common male-line ancestor throdgihromosome evidence;
the prospect of obtaining such evidence remaingutgive; thus any DNA
testing is futile and the margin of error in carlating testing can, at best, only
produce an inconclusive result

Whilst | am sympathetic to the continuing quiestknowledge concerning our
nation's history, the prospect of obtaining a megfuil result is so remote in this
instance that the presumption against disturbasicet displaced. The evidence
led by the petitioners fails to come near to ttengdard required. This aspect of
the petition therefore fails.

In deference to the submissions which | reckiveshould add some further
comment. First, Dr Elders referred me to the D@itdelines on the Treatment of
Human Remains, taken from 'Church Archaeology:dgse and Management'
(Council for the Care of Churches, 1999) and tovinsk as co-ordinator of the
Church Archaeology and Human Remains Working Grosgt, up by the

Cathedral and Church Buildings Division of the Abidhops' Council and

English Heritage. This Group is due to report ia New Year. In paragraph 9.1,
reference is made to the taking of samples fomsifie analysis. It concludes,
'However, such invasive techniques should onlydrenfited as part of a planned
programme of clearly justified research'. | enddms¢h the work of the Group
and these Guidelines. In this case, the evidejusdification for the research is
patently inadequate.

Secondly, much was made by counsel and sonheofwitnesses as to the
floodgates argument whereby if this petition isk® allowed then a rush of
similar petitions will result. Mr Briden found hira arguing the contrary of that
which he had advanced rocock | do not consider that the floodgates argument
has any application in cases of this type. Sinegigp circumstances must always
be demonstrated in each and every case in ordesstily a departure from the
presumption against exhumation, the testhypothesis self-regulating. Each
case will be determined on its own facts. Onlyahsistory courts devalue the
concept of special circumstance will the floodgatpen.

Archaeological investigation

| therefore turn to those parts of the proposhich fall short of scientific
investigation. Mr Briden invited me to permit thpeming up of the coffin for
visual inspection only. He styled this a 'technieghumation’, as indeed he had
the scientific testing proposal. Professor Campbited in his report that even
though the evidence is against the identificatibrthe remains with those of
Harold, that does not mean that this burial isint#resting and raises questions
worth pursuit. Whilst | am satisfied that somethingy be learned from such an
exercise, | consider it to be little more than welinded curiosity. Dr Elders told
me that one could tell slightly more from the bomesv than in 1954, but he
regarded them as one of the less interesting groipsnes to be found. | do not
consider that the evidence which | have rehearssdrae length in this judgment,
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amounts to a good reason for permitting even #ssdr exhumation. | therefore
also reject the petition on this more limited basis

That then leaves the question of a more geaechbeological investigation. The
starting point for this discussion takes us awaynfthe putative Harold grave and
to a separate and discrete area of the nave, mnamaly' which was identified
by a non-invasive radar survey in 1999. It is s&dain the nave beneath the
second pew from the front on the north side. It i@y further grave. According
to Mr Meynell, it is difficult to say what it is #tlough there is an ingression of
water or dampness. This dampness is causing tbe tilorot and Mr Meynell
indicated that it will be necessary to remove thigen floor and timber supports
together with the granular fill, and to replacenthdde envisages that this will be
to a depth of about 30 cms although this work mayv@ more extensive upon
opening up. He did not anticipate the removal gof stone floor slabs.

Mr Briden informed me that these works will the subject of a future petition
and the petitioners consider that the archaeolbmgigastigation could sensibly be
combined with those works. | understand that tloppsal has been considered by
the Diocesan Advisory Committee. Mr Briden stateat the petition is likely to
be uncontroversial. He has considerable experigntteese matters and | have no
reason to doubt him. However, | am reluctant tadidate upon this aspect of the
current petition when | am not yet seized of thehimoming petition upon which
it is predicated. Dr Elders, Mr Brown and Miss Roelb each indicated that they
would be more inclined to support a petition lidite® archaeological research,
and although they were broadly happy with the aunté the Method Statement
prepared by Cambrian Archaeological Projects Lidjitaey were disadvantaged
in that it embraced not merely the archaeologicaVesy but also the scientific
research already discussed. Equally, it addres8@ssguare metre area and does
not differentiate between the putative Harold aitd that of the anomaly.

In the circumstances, the appropriate coursefors the question of an
archaeological investigation of the anomaly siteb&® determined within the
context of the forthcoming petition, by which tirmdormed comment will have
been obtained from relevant consultees on botlextent of the remedial works
proposed and the specific archaeological investiges contained in a further
revision of the Method Statement taking into ac¢oug findings and rulings in
this judgment.

Returning to the putative Harold grave, | cdasithat | have no option but to
stand over a consideration of an archaeologicastigation of this site since it is

dependent upon the outcome of the forthcomingipetiiThe justification for the

proposed investigation is the disturbance inewtablused by the proposed works
to the anomaly. Until the extent of those works baen determined, it would be
premature to resolve this matter. Additionally stipeetition has been pursued on
the basis that the funding for the proposal iséaiet by a television production
company. In the light of my adjudication on thenpeairy issue there is to be no



exhumation and thus the financial support may retfdrthcoming. It would

appear from Canon Inman's statement that the peishes to apply its limited
resources in mission, ministry and maintenanceakemo criticism of that. Mr

Briden could only go so far as to say that theres wafair chance that the
television company would be interested in fundingrgted proposal.

41. Having regard to these uncertainties, but donsmf the widespread professional
opinion which favours a revisiting and tidying uptlee excavation site of 1954, |
propose to adjourn consideration of this aspeth®fpetition for determination at
the same time as the forthcoming petition relatmthe anomaly. Amongst other
things, | will need to be satisfied that the furthevision to the Method Statement
has regard to my adjudication on the exhumationeissnd ensures that in such
archaeological investigation as may be permittedpgr respect is accorded the
human remains in the coffin.

42. Subject to this one matter, | therefore ordet the petition be dismissed. As
agreed at the conclusion of argument, the costiseopetition, to include those of
the acting archdeacon, will be borne by the petérs.

The Worshipful Mark Hill
Chancellor 10 December 2003



